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DETAILED ACTION 

1 . This Office is responsive to Applicant's amendment and response filed 3-3-08. 
Claims 41 , 44-46, 49, and 68 have been amended. Claims 47, 49, and 68 have been 
withdrawn. Claims 1-40 and 42-43 have been cancelled. Claims 61-67 and 69-73 are 

new claims. 

Claim Rejections Maintained 

Claim Rejections - 35 USC §112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 
The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter, which the applicant regards as his 
invention. 

2. The rejection of claim 48 under U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention is maintained for the reason set forth in the previous 
office action. 

Applicant arguments: 

The rejection of claim 48 under 35 U.S.C. 112, second paragraph, is respectfully 
traversed. The metes and bounds of the phrase "under conditions of moderate to high 
stringency" is well understood by those of ordinary skill in the art, since the terms 
"moderate stringency" and "high stringency" are well defined terms in the art. For 
example, the specification, page 10, line 24 to page 11, line 3, provides examples of the 
conditions needed to achieve "moderate stringency" and "high stringency", and how to 
vary such conditions between "moderate stringency" and "high stringency". 
Furthermore, Ausubel et al., a well known reference work, also provides details of 
conditions which will achieve "moderate stringency" and "high stringency". Accordingly, 
claim 48 is not indefinite. Withdrawal of this ground of rejection is respectfully 
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requested. 

Examiner's Response to Applicant's Arguments: 

Examiner accepts Applicant's arguments but tliey are not persuasive. Tine 
recitation "moderate to high stringency" is not defined in the specification nor is the 
range known in the art. Therefore one skilled in the art would not be able to Interpret the 
recitation "under conditions of moderate to high". Therefore the rejection Is maintained. 

As outlined previously, As to claim 48 a dependent claim recites the phrase 
"moderate to high". However, neither the claim nor the specification clearly defines nor 
sets forth the meaning or means to assess "moderate to high". "Moderate to high" has 
no art defined meaning with respect to an attenuated bacteria. Therefore, the skilled 
artisan would not be readily apprised of the metes and bounds of "moderate to high" nor 
how to assess such. It is unclear how to interpret what is considered "moderate" and 
inasmuch as it is not a recognized term and not defined in the specification. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year 
prior to the date of application for patent in the United States. 

(e) the Invention was described in (1) an application for patent, published under 
section 122(b), by another filed In the United States before the Invention by the 
applicant for patent or (2) a patent granted on an application for patent by 
another filed in the United States before the invention by the applicant for patent, 
except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application 
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filed in the United States only if the international application designated the 
United States and was published under Article 21 (2) of such treaty in the English 
language. 

(e) the invention was described in a patent granted on an application for patent 
by another filed in the United States before the invention thereof by the applicant 
for patent, or on an international application by another who has fulfilled the 
requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before 
the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AlPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AlPA (pre-AlPA 35 U.S.C. 102(e)). 

3a) The rejection of claims 41 -42 and 44-46 under 35 U.S.C. 1 02(b) as being 
anticipate by Fuller et al 2000 Microbial Pathogenesis Vol. 29 pgs. 39-51 is maintained 
for the reasons set forth in the previous office action. 

b) The rejection of claims 41 -42 and 44-46 under 35 U.S.C. 1 02(b) as being 
anticipate by Segers et al US Patent No. 6,013,266 Date January 1 1 , 2000 is 
maintained for the reasons set forth in the previous office action. 

c) The rejection of claims 41-42 and 44-46 under 35 U.S.C. 102(e) as anticipated 
by Lowery et al US 6,790950 Date September 14, 2004 (US Filing Date March 15, 
2001) is maintained for the reasons set forth in the previous office action. 

Applicant arguments: 
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The rejections of claims 41 ,42 and 44-46 under 35 U.S.C. 102, have been 
obviated by appropriate amendment. Claim 43 has been incorporated into claim 41 . 
Withdrawal of these grounds of rejection is respectfully requested. 

Examiner's Response to Applicant's Arguments: 

Examiner accepts that the claims have been amended. However the claims are 
drawn to an attenuated Actinobacillus pleuropneumoniae bacterium, having a mutation 
in a gene which comprises a nucleotide sequence selected from the group consisting of 
SEQ ID NOs.:1-56 and although the Applicant's have elected SEQ ID NO: 51. The claim 
recites a "mutation in a gene which comprises each SEQ ID NO: from SEQ ID NOs: 1- 
56. Examiner interpret the number of mutations that can be created to be an open 
ended number of mutation and any mutated gene can read on any mutated gene in 
SEQ NO: 51 which could be any sequnnce of the instant claim discussed above. 
Therefore Fuller et al teaches the instant claims as stated in the previous office action. 

As outlined previously, the claims are drawn to an attenuated Actinobacillus 
pleuropneumoniae bacterium, having a mutation in a gene which comprises a 
nucleotide sequence selected from the group consisting of SEQ ID NO.:1-56. 

Fuller et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a single gene (see abstract, 
pg. 40 "Results Section", pg. 46 "Materials and Methods Section"). Fuller et al teach 
Actinobacillus pleuropneumoniae strain grown in Brain Heart Infusion media thus Fuller 
et al anticipate a composition comprising the bacterium of Actinobacillus 
pleuropneumoniae (see pg. 46 "Materials and Methods Section"), wherein the 
composition comprises bacteria having different mutations in the same virulence gene 
(see abstract, pg. 40 "Results Section", pg. 46 "Materials and Methods Section"). 

Segers et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a single gene (see abstract. 



Application/Control Number: 10/537,976 
Art Unit: 1645 



Page 6 



column 5 lines 55-65, see columns 11-14). Segers et al teach Actinobacillus 
pleuropneumoniae bacterium in a pharmaceutically acceptable carrier thus Seger et al 
anticipate a composition comprising the bacterium of Actinobacillus pleuropneumoniae 
(see column 8 lines 50-60 and column 5 lines 55-65, see columns 11-14), wherein the 
composition comprises bacteria having different mutations in the same virulence gene 
(see abstract, column 5 lines 55-65, column 8 lines 50-60, columns 11-14). 

Lowery et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a different genes (see 
abstract, column 3 lines 60-67, columns 4-6, column 7 lines 51-64, column 32 example 
10). Lowery et al teaches a composition, comprising the bacterium of an attenuated 
Actinobacillus pleuropneumoniae bacterium, comprising a plurality of different 
attenuated A. pleuropneumoniae bacteria having different mutations in the same 
virulence gene (see abstract, column 3 lines 60-67, columns 4-6, column 7 lines 51-64, 
column 32 example 10). 



^evi^ Grounds of Rejection 

4. Claims 41 , 64-67 are rejected under 35 U.S.C. 102(b) as being anticipate by 
Fuller et al 2000 Microbial Pathogenesis Vol. 29 pgs. 39-51 . 

Claims 41, 64-67 are drawn to an attenuated Actinobacillus pleuropneumoniae 
bacterium, having a mutation in a gene which comprises a nucleotide sequence 
selected from the group consisting of SEQ ID NO.: 1-56. 

Fuller et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a single gene (see abstract, 
pg. 40 "Results Section", pg. 46 "Materials and Methods Section"). Fuller et al teach 
Actinobacillus pleuropneumoniae strain grown in Brain Heart Infusion media thus Fuller 
et al anticipate a composition comprising the bacterium of Actinobacillus 
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pleuropneumoniae (see pg. 46 "Materials and Metliods Section"), wherein the 
composition comprises bacteria having different mutations in the same virulence gene 
(see abstract, pg. 40 "Results Section", pg. 46 "Materials and Methods Section"). 
Examiner interpret the number of mutations that can be created to be an open ended 
number of mutation and any mutated gene can read on any mutated gene in SEQ NO: 
51 which could be any sequence of the instant claim discussed above. Therefore Fuller 
et al teach drawn to an attenuated Actinobacillus pleuropneumoniae bacterium, having 
a mutation in a gene which comprises a nucleotide sequence selected from the group 
consisting of SEQ ID NO.:1-56, wherein said gene comprises the nucleotide SEQ ID 
NO: 51, having a plurality of mutation occuring within the same gene. Futhermore, 
Fuller et al teach a composition, comprising the attenuated bacterium, comprising a 
plurality of different attenuated A. pleuropneumoniae bacteria, having different 
mutations in said gene. 

5. Claims 41 , 64-67 are rejected under 35 U.S.C. 1 02(b) as being anticipate by 
Segers et al US Patent No. 6,013,266 Date January 1 1 , 2000. 

Claims 41-42 and 44 are drawn to an attenuated Actinobacillus 
pleuropneumoniae bacterium. 

Segers et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a single gene (see abstract, 
column 5 lines 55-65, see columns 11-14). Segers et al teach Actinobacillus 
pleuropneumoniae bacterium in a pharmaceutically acceptable carrier thus Seger et al 
anticipate a composition comprising the bacterium of Actinobacillus pleuropneumoniae 
(see column 8 lines 50-60 and column 5 lines 55-65, see columns 11-14), wherein the 
composition comprises bacteria having different mutations in the same virulence gene 
(see abstract, column 5 lines 55-65, column 8 lines 50-60, columns 11-14). Examiner 
interpret the number of mutations that can be created to be an open ended number of 
mutation and any mutated gene can read on any mutated gene in SEQ NO: 51 which 
could be any sequence of the instant claim discussed above. Therefore Segers et al 
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teach drawn to an attenuated Actinobacillus pleuropneumoniae bacterium, having a 
mutation in a gene which comprises a nucleotide sequence selected from the group 
consisting of SEQ ID NO.:1-56, wherein said gene comprises the nucleotide SEQ ID 
NO: 51, having a plurality of mutation occuring within the same gene. Futhermore, 
Segers at a! teach a composition, comprising the attenuated bacterium, comprising a 
plurality of different attenuated A. pleuropneumoniae bacteria, having different 
mutations in said gene. 

6. Claims 41 , 64-67 are rejected under 35 U.S.C. 1 02(e) as anticipated by Lowery 
et al US 6,790950 Date September 14, 2004 (US Filing Date March 15, 2001). 

Claims 41 and 45-46 are drawn to an attenuated Actinobacillus 
pleuropneumoniae bacterium. 

Lowery et al teaches an attenuated Actinobacillus pleuropneumoniae bacterium, 
wherein the bacterium has a mutation in a gene required for bacterial virulence, wherein 
the bacterium has a plurality of mutations, occurring within a different genes (see 
abstract, column 3 lines 60-67, columns 4-6, column 7 lines 51-64, column 32 example 
10). Lowery et al teaches a composition, comprising the bacterium of an attenuated 
Actinobacillus pleuropneumoniae bacterium, comprising a plurality of different 
attenuated A. pleuropneumoniae bacteria having different mutations in the same 
virulence gene (see abstract, column 3 lines 60-67, columns 4-6, column 7 lines 51-64, 
column 32 example 10). Examiner interpret the number of mutations that can be 
created to be an open ended number of mutation and any mutated gene can read on 
any mutated gene in SEQ NO: 51 which could be any sequence of the instant claim 
discussed above. Therefore Lowery et al teach drawn to an attenuated Actinobacillus 
pleuropneumoniae bacterium, having a mutation in a gene which comprises a 
nucleotide sequence selected from the group consisting of SEQ ID NO.:1-56, wherein 
said gene comprises the nucleotide SEQ ID NO: 51 , having a plurality of mutation 
occuring within the same gene. Furthermore, Lowery et al teach a composition, 
comprising the attenuated bacterium, comprising a plurality of different attenuated A. 
pleuropneumoniae bacteria, having different mutations in said gene. 
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Status of the Claims 

7. No claims are allowed. 

Claims 41 , 44-46, 48, and 64-67 are rejected. 

Claims 43 and 61-63, 69-70 and 72-73 are objected as being dependent on a 

base claim. 

Claims 1-40, 42-43, and 50-60 are cancelled. 
Claims 47, 49, 68, and 71 are withdrawn. 

Conclusion 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nina A. Archie whose telephone number is 571-272- 
9938. The examiner can normally be reached on Monday-Friday 8:30-5:00p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner 
supervisor, Shanon Foley can be reached on 571-272-0898. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
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Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nina A Archie/ 
Examiner, Art Unit 1645 
/N. A. A./ 

Examiner, Art Unit 1645 

Nina A Archie 
Examiner 
GAU 1645 
REM 3831 

/Mark Navarro/ 



Primary Examiner, Art Unit 1645 



